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REC 14 CONCESSIONAIRE CONTRACTS EVALUATION

1.0 EXECUTIVE SUMMARY

Shaver Lake is owned by Southern California Edison (SCE) and is operated under the
Federal Energy Regulatory Commission (FERC or Commission) License for Project No.
67.  In accordance with the FERC License, SCE has allowed recreational facility
development along the shores of Shaver Lake.  The recreational facilities are generally
operated by concessionaires, each under a separate license agreement with SCE.

Three concessionaires operate recreational facilities at Shaver Lake, within the FERC
Project No. 67 Project boundary, including: 1) Sierra Marina; 2) Shaver Lake Marina;
and 3) Steve Elming, dba Shaver Lake Water Sports.  SCE also leases certain other
lands around Shaver Lake to private organizations for recreational purposes, such as
the Camp Chawanakee, Gold Arrow Camp, the Fishing Club, and the Shaver Lake
Lodge, some of which are outside Project boundaries.  During stakeholder consultation,
the owner of Sierra Marina indicated his belief that some of the language contained in
the SCE license agreement, and potentially the FERC License, constrains their
operations, particularly the ability to obtain financing for recreation improvement
projects.

SCE reviewed and evaluated the existing FERC Project No. 67 License and its license
agreements to determine whether either contains terms or conditions that could
unreasonably hinder recreation operations or development.  In addition, SCE
interviewed two of the marina operators to solicit their opinions about how specific
conditions affect their operations.  Attempts to interview the owner of Shaver Lake
Water Sports were unsuccessful.

Article 34 of the FERC Project No. 67 License was found to potentially inhibit recreation
operations or development.  The FERC License gives SCE some limited flexibility in
issuing permits for certain recreational development at Shaver Lake.  If the recreational
development meets the exceptions in Article 34, SCE may allow recreational
development without first obtaining FERC permission.  Otherwise, SCE needs FERC
permission to allow private recreational development at Shaver Lake.

Next, three of the 37 terms and conditions contained in SCE’s standard license
agreement were considered by two of the existing license holders to influence
recreation operations and development.  The terms were: No. 2 “Term”, No. 3
“Consideration”, and No. 27 “Termination”.

Condition No. 2 “Term” establishes the overall term of a license agreement.  The
“Termination” condition (No. 27) allows SCE to terminate their agreements with Shaver
Lake Marina and Sierra Marina with six months (180 days) notice.  SCE can terminate
their agreement with Shaver Lake Water Sports with 30 days notice.  The
concessionaires consider the “Termination” clause a serious impediment to conducting
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business because it inhibits the concessionaires from obtaining financing to capitalize
improvements.  SCE includes a short termination period in its license agreements to
ensure that the documents are legally characterized as licenses and are not considered
to be real estate entitlements, such as a lease.  This ability to terminate the license on
short notice is also consistent with the requirements of the California Public Utilities
Commission (CPUC) General Order 69-C.  Without such a term, the license
agreements would need to be approved by the CPUC.

Condition No. 3 “Consideration” was identified as a secondary issue.  The
“Consideration” condition establishes a set amount that the concessionaire must pay
SCE for the use of the property over the term of the agreement, based on a fixed
percentage of gross revenues.  The concessionaires believe that an adjusting
percentage, based on gross revenue, would be more advantageous to them.  SCE uses
the consideration term to recover SCE’s costs and compensate its ratepayers for the
use of SCE land by private parties.  A variable rate would need to be higher than a fixed
rate for lower levels of gross revenue.  In total, the likely payments to SCE would be
about the same.

2.0 STUDY OBJECTIVES

The study objective was identified in the REC 14, Concessionaire Contracts Evaluation
Work Plan as follows:

• Evaluate SCE’s existing concessionaire contract conditions to determine if they are
having an unreasonable effect on private development of recreation support facilities
at Shaver Lake.

2.1 STUDY ELEMENTS COMPLETED

The Work Plan identified three elements to be completed as part of this study.  Two of
those study elements have been completed, as follows:

• Existing concessionaire contract(s) and FERC license conditions were examined for
any provision that may affect development of recreation support services on Project
lands or waters.

• Concessionaires were interviewed to ascertain contract or license term conditions
that affect the development of recreational support services on Project lands and
waters.

2.2 OUTSTANDING STUDY ELEMENTS

The Work Plan identified a third study element, which has not been completed, as
follows:

• Identify potential concessionaire contract or license conditions revisions which would
enhance recreational support facilities, if appropriate, on Project lands and waters.
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This study element will be completed as SCE proceeds with the development of
Protection, Mitigation and Enhancement (PM&E) measures in coordination with the
stakeholders.

3.0 STUDY IMPLEMENTATION

3.1 STUDY AREA

This study focused on concessionaires with facilities located on Shaver Lake, within the
FERC Project No. 67 boundary.  Shaver Lake is the only reservoir within the Big Creek
Alternative Licensing Process (ALP) study area that is owned and operated by SCE.  All
other Project reservoirs are located on public land managed by the USDA Forest
Service (USDA-FS).  Recreation development at these other reservoirs is carried out
under contracts maintained by the Sierra National Forest (SNF).  This study does not
address USDA-FS concessionaire contracts.

There are three recreation facilities operated by concessionaires located at Shaver
Lake, within the FERC Project No. 67 boundary, as follows:

• Sierra Marina: Sierra Marina provides ski boat, pontoon boat, fishing boat, and
personal watercraft rentals.  Sierra Marina also operates a store and fueling station,
boat maintenance and repair, and provides slips and docking facilities for public use.

• Shaver Lake Marina: Shaver Lake Marina provides ski boat, pontoon boat, fishing
boat, and personal watercraft rentals.  They also operate a store and fueling station,
limited watercraft repairs and provide public docking facilities.

• Steve Elming, dba Shaver Lake Water Sports: Shaver Lake Water Sports
specializes in boat rentals.  They carry a variety of boats including, ski boats, fishing
boats, canoes, and kayaks.  Shaver Lake Water Sports operates from a small
marina where they dock their own boats.  However, they do not operate a store or
public docking facilities.

These facilities operate under license agreements with SCE.  Of these, the Sierra
Marina was specifically identified on the Project Nexus Matrix as a facility that may be
affected by language contained in either the Project No. 67 License from FERC or in
SCE’s license agreement.

4.0 STUDY METHODOLOGY

SCE reviewed the conditions contained in the current FERC License to determine
whether the FERC License may restrict recreational development.  In addition, SCE
reviewed and evaluated its concessionaire license agreements to determine whether
the licenses contain terms that may unreasonably limit the development of private
recreational facilities on Shaver Lake.

After reviewing the license conditions, SCE conducted interviews with the
concessionaires at the Sierra Marina and at Shaver Lake Marina to solicit information
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about how specific license agreement and FERC License conditions affect their
operations and/or restrict development of their recreational support facilities.  Attempts
to contact a representative of Shaver Lake Water Sports were unsuccessful.

5.0 STUDY RESULTS AND ANALYSIS

Concessionaire operations at Shaver Lake are dictated, in part, by the terms and
conditions contained in the existing FERC License and in SCE’s license agreements, as
discussed in the following.

FERC License

The FERC license enables SCE to develop recreational support facilities for use by the
public.  Article 34 of the Order Issuing New License (August 9, 1978) “prohibits, without
further Commission approval, the further use and occupancy of project lands and
waters other than as specifically authorized by this license.”  However, the FERC
License does authorize SCE to issue permits “… for landscape plantings and the
construction, operation, and maintenance of access roads, power and telephone
distribution lines, piers, landings, boat docks, or similar structures and facilities, and
embankments, bulkheads, retaining walls, or other similar structures for erosion control
to protect the existing shoreline.”  Other permits would require Commission approval.
The full text of Article 34 is included in Appendix A of this report, for reference.

As indicated, the FERC License is very general with respect to SCE’s contractual
conditions for concession operators.  The FERC license allows SCE to enter into an
agreement with concession operators, but it does not specify contract terms and
conditions.

SCE License Agreements

Concessionaires operating recreation facilities on SCE Project lands or waters must
adhere to the terms and conditions contained in an SCE-issued license agreement.
SCE’s standard License Agreement is contained in Appendix B.  As indicated, SCE’s
standard agreement contains 37 terms and conditions.  SCE may incorporate
additional, more specific, terms into a license agreement based upon the activity
authorized under the license.  According to the two concessionaires interviewed, three
of the 37 conditions affect their ability to make further improvements to their recreation
facilities.  However, all improvements at both marinas were made under the terms of the
above referenced license agreements, or prior agreements with similar conditions.
Shaver Lake Marina has only been in operation since 1996 and successfully funded all
of their improvements.  The conditions of concern to the concessionaires are:

No. 2. Term: Establishes the time length of the license agreement.  The standard
term for these types of activities is five years.  Depending upon the situation, SCE
may also issue licenses for shorter or longer terms.

No. 3, Consideration: This clause sets the amount the licensee will pay SCE for the
use of the property over the term of the agreement.
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No. 27. Termination: This condition establishes SCE’s right to terminate the license
agreement with written notice.  SCE’s Standard License Agreement typically
contains a 30 day termination clause.  However, SCE modified their agreements
with Sierra Marina and Shaver Lake Marina to include a 180 day termination clause,
to allow them to complete their current recreation season should termination occur in
the midst of the summer months.

According to the concessionaires, the “Termination” clause is a serious impediment to
conducting business. The Termination condition specifically states:

“This Agreement may be canceled and terminated by either
the Licensor or Licensee, at any time, upon (180) day notice
in writing.  Licensee will peaceably quit, surrender, and, prior
to termination date, restore the Property to a condition
satisfactory to the Licensor.  Termination, cancellation or
expiration does not release Licensee from any liability or
obligation (indemnity or otherwise) which Licensee may have
incurred.  Licensee’s continued presence after termination
shall be deemed a trespass.”

According to the marina operators, the “Termination” clause conflicts with the “Term”
clause.  The 180 day termination clause essentially renders the agreement a six month
agreement, regardless of the term length.

The concessionaires believe that the six month (180-day) termination condition
constrains financing to fund improvements to the recreation facilities.  The
concessionaires find that financial institutions do not consider an agreement that may
be terminated with six months notice to be a long enough term to lend funds to make
capital improvements.  Instead, concessionaires must pay cash for any needed
improvements.  Concessionaires believe that this inhibits their ability to expand
operations and increase revenues.  They believe that it may also dissuade potential
buyers should the concessionaires decide to sell their businesses.

The concessionaires also believe that the “Consideration” condition affects their
business.  Currently, the concessionaires are charged a percentage of the annual gross
revenues.  The percentage is fixed regardless of revenue generated.  The
concessionaires think that an adjusting percentage, based on gross revenue, would be
more advantageous.  As predetermined revenue targets are met, the percentage would
decrease.  This would be an incentive for the concessionaire to make capital
improvements resulting in increased revenues.  However, the issue of fair
compensation is beyond the scope of this report.  As noted above, SCE is entitled to
charge its licensees a reasonable rental value.  SCE attempts to set a rate that recovers
SCE’s costs and provides compensation to its ratepayers for the use of SCE land.  The
argument posed by the concessionaires also assumes that the marinas can increase in
size at their pleasure, which would bring in additional revenue.  But, a larger marina
may not be in the public interest.  Moreover, the marina owner would also need to
obtain a Fresno County Conditional Use Permit.  The County permitting process would
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control the expansion of either of these facilities based on parking, public facilities,
improved ingress, egress, and other public interest considerations.  Moreover, an
increased marina would also require CPUC approval at this time.  Thus, SCE must
determine a reasonable rental value based upon the existing facility’s size, and not a
hypothetical future size with unknown revenue.  SCE notes that any requests for license
agreement renegotiations should be addressed through the designated representatives
of SCE’s Corporate Real Estate Operations.

6.0 CONSULTATION

Sheldon Sandstrom, Sierra Marina

Greg Powell, Shaver Lake Marina

Dwight Barnes, Southern California Edison

Terri Loun, Southern California Edison
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Article 34 of the Order Issuing New License (August 9, 1978)

Project No. 67

Article 34.  In the interests of protecting and enhancing the scenic, recreational,
and other environmental values of the project, Licensee:  (1) shall supervise and
control the use and occupancy of project lands and waters; (2) shall prohibit,
without further Commission approval, the further use and occupancy of project
lands and waters other than as specifically authorized by this license; (3) may
authorize, without further Commission approval, the use and occupancy of
project lands and waters for landscape plantings and the construction, operation,
and maintenance of access roads, power and telephone distribution lines, piers,
landings, boat docks, or similar structures and facilities, and embankments,
bulkheads, retaining walls, or other similar structures for erosion control to
protect the existing shoreline; (4) shall require, where feasible and desirable the
multiple use and occupancy of facilities for access to project lands and waters;
and (5) shall ensure to the satisfaction of the Commission’s authorized
representative that all authorized uses and occupancies of project lands and
waters:  (a) are consistent with shoreline aesthetic values, (b) are maintained in a
good state of repair, and (c) comply with State and local health and safety
regulations.  Under item (3) of this Article, Licensee may, among other things,
institute a program for issuing permits to a reasonable extent for the authorized
types of use and occupancy of project lands and waters.  Under appropriate
circumstances, permits may be subject to the payment of a fee in a reasonable
amount.  Before authorizing construction of bulkheads or retaining walls Licensee
shall:  (a) inspect the site of the proposed construction, (b) determine that the
proposed construction is needed, and (c) consider whether the planting of
vegetation or the use of riprap would be adequate to control erosion at the site.  If
an authorized use or occupancy fails to comply with the conditions of this Article,
or with any reasonable conditions imposed by the Licensee for the protection of
the environmental quality of project lands and waters, the Licensee shall take
appropriate action to correct the violations, including, if necessary, cancellation of
the authorization and removal of any non-complying structures or facilities.  The
Licensee’s consent to an authorized use or occupancy of project lands and
waters shall not, without its express agreement, place upon the Licensee any
obligation to construct or maintain any associated facilities.  Within one year,
Licensee shall furnish a copy of its guidelines and procedures used to implement
the provisions of this Article to the Commission’s authorized representative and
its Director, Office of Electric Power Regulation.  Whenever the Licensee makes
any modifications to those guidelines and procedures, it shall promptly furnish a
copy to each of those persons.  The Commission reserves the right to require
modifications to these guidelines and procedures.
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APPENDIX B

SCE’s Standard License Agreement
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